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Certain of the children and next of kin of Shernman
Overton appeal a judgnent of the Probate Division of the General
Sessions Court for Scott County which first denied their notion
to dismss the petition for probate filed by Betty Overton, one
of their siblings, on the ground that such an action was barred

by the statute of limtations. The Probate Judge thereafter



found that it was appropriate the estate be probated. He then
granted letters of admnistration to Sidney R Seals, a |icensed
attorney, who, according to the Trial Court, was a disinterested

third party.

This appeal insists that the Court was in error in not
sustaining its notion, which was predicated upon the provisions
of T.C A 30-1-110(4) which, although repeal ed by Chapter 449 of
the Public Acts of 1993, was in full force and effect for a ful
10-year period after M. Overton's death, and further, if in fact
the repeal ed statute was not effective to bar this probate
proceedi ng, the suit was barred by the catch-all provisions of

T.C. A 28-3-110(3).

The record discloses that Sherman Overton died in the
year 1980 and no petition seeking to adm nister his estate was
filed until Cctober 17, 1996, sone two weeks after the death of

his wi dow, Laura Overton, on Cctober 8, 1996.

The Trial Court in its order of probate inpliedly

overruled the notion to di sm ss.

The first statute rai sed as a defense, T.C. A 30-1-

110(4) provides the follow ng:

30-1-110. Time within which adm nistration nmay be
granted. -- The tinme within which adm nistration may be
granted shall be as foll ows:



(4) OTHER CASES.' In no other cases shall letters
of adm nistration be granted where the deceased died
ten (10) years before application nade for the saneg;
and all such letters testanmentary or of adm nistration,
granted after that period, shall be utterly void and of
no effect.

The Appel l ants argue that, as above noted, the statute
was in full force and effect fromthe date of M. Overton's death
until repeal ed sone 13 years later, and that it would be an
unconstitutional application of the repealing statute to hold it
invalid under the facts of this case. This insistence is based
upon the contention that to accord retrospective application to
the statute would inpair the Appellants' vested right to assert

t he defense of the repeal ed statute.

In our view, as set out in the Trial Judge's menorandum
opi ni on hereinafter quoted, a probate proceeding is a unigque one
and for the nost part unadversarial, at least in the initia
phase of obtaining probate. For that reason we decline to equate
a daughter's right not to have her father's estate probated with

the right of a wongdoer not to be sued.

T.C. A 28-3-110(3) provides the follow ng:

28-3-110. Actions on public officers' and
fiduciary bonds -- Actions not otherw se covered. --

The preceding cases nmentioned in the statute are:

1. Deceased entitled to remai nder not reduced to possession.
2. Di stri butee under disability at death of ancestor.

3. Prosecuting cl ai ns agai nst gover nnent.



The follow ng actions shall be comenced within ten
(10) years after the cause of action accrued:

(3) Al other cases not expressly provided for.

We concur in the Trial Judge's treatnent of the

foregoing statute.

That the Court, to an unusual degree, has
struggled in reaching a final decision in this nmatter,
it frankly being troubling to the Court to open up an
estate nore than 16 years after the decedent's
intestate death when there would initially appear to be
no conpelling reasons to do so which are based in fact
and not specul ation, and coupled with the |aw being
sonmewhat unclear in this area; however, it appearing to
the Court, that in 1993 when the CGeneral Assenbly
del eted Subsection (4) of Tennessee Code Annot at ed
§ 30-1-110 (which previously inposed a statute of
limtations expressly voiding all letters issued nore
than 10 years after the decedent's death), that by
clear legal inplication, the | egal nmessage was being
sent that such letters issue nore than 10 years after
the decedent's death are legally perm ssible, the
threshol d | egal question then being whether or not the
10-year "catch-all" statute of limtation set forth in
Tennessee Code Annotated § 28-3-110(3) prohibits the
issue of letters and estate adm nistration in this
cause.

It being the final opinion of the Court that the
issue of letters to adm nister a decedent's estate is a
uni que proceeding to be distinguished fromthe types of
adversari al causes of actions contenplated by and
addressed in Tennessee Code Annotated § 28-3-110,
al t hough ot her specific types of clainms or suits, which
m ght derive out of or spring fromdiscovery or other
| egal activity occurring within the framework of estate
adm nistration, in the court's opinion, could possibly
be barred by Tennessee Code Annotated § 28-3-110,
estoppel or even | aches, based upon an ad hoc
eval uati on of each such derivative cause.




Moreover, it would seem anomal ous for the Legislature
to intend to repeal the provisions of T.C A 30-1-110(4) so the
exact statutory period of T.C A 28-3-110(3) would becone

effecti ve.

For the foregoing reasons, the judgnent of the Trial
Court is affirnmed and the cause renmanded so that the estate may
be fully adm nistered. In this connection, it would appear
appropriate that this probate proceedi ng should be consol i dated
with that of M. Overton's wi dow, Laura Overton. Costs of appeal
are adj udged agai nst Appellants Mae O nstead, Mattie Goad, Ervie
Overton, G ennis Payne, Arlie Overton, Arvil Overton and their

surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMirray, J.



